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11 A grand jury charged Marcus Finch with fifty-six counts
of armed robbery, kidnaping, aggravated assault, and attenpted
first degree nurder for three robberies that occurred in Tucson
on April 12, 24, and 28 of 1998. He was also charged with one

count of first degree nurder for the death of Kevin Hendricks



that occurred during the April 28 robbery. The trial court
consolidated all three incidents for a dual jury trial wth
Finch's co-defendant, Keith Phillips. Finch’s jury convicted
himof first degree felony nurder, as well as nost of the non-
hom ci de counts. Follow ng a sentencing hearing, Judge Bernard
P. Vel asco sentenced Finch to death on Decenber 6, 1999. Appea
to this court is automatic and direct when the court inposes a
sentence of death. Arizona Revised Statutes (AR S.) 8§ 13-
703.01 (2001). We exercise jurisdiction pursuant to Article 6,
Section 5.3 of the Arizona Constitution, A R S. section 13-4031
and Arizona Rule of Crimnal Procedure 31.2(b).

l.

A.
12 Around 1:30 a.m on April 12, 1998, Finch and Phillips
entered the Fanmpus Sanis restaurant on Silverbell and Grant in
Tucson. Finch, who was carrying a sawed-off rifle, and
Phillips, carrying a handgun, ordered two of the four restaurant
enpl oyees into the cooler. Wen waitress Shelly Raab saw Fi nch,
she dropped to her knees about one armis |length away from him
Finch pointed the sawed-off rifle at her chest, said, “Get in
the cooler, bitch,” and shot her in the chest. Next, Finch
grabbed Raab by the hair and dragged her into the cooler.

13 After taking the enployees to the cooler, Finch and



Phillips held of fice manager Beverly Rochon at gunpoint and told

her to lead themto the noney. Rochon gave them all the noney

she could find and went back into the cooler. Finch and
Phillips left shortly thereafter.

14 Shelly Raab survived, but the bullet fragnented her
liver, lung and stomach, caused her to |ose her spleen, a

ki dney, and part of her pancreas. Raab’s injuries have left her
with a permanent |inp and frequent nunbness in her |egs.
B

15 At 10:30 p.m on April 23, 1998, Phillips came into the
Firelight Lounge on Wetnore in Tucson and asked what tinme the
bar closed. Jaim Ramirez G lson, the bartender, told himthat
she closed at 1: 00 a.m Two hours later, Finch walked into the
bar and asked for a Killian’s Red beer. Wen Ms. G | son stepped
into the cooler to get the beer, Phillips canme in the front door
with a sawed-off rifle and shouted, “Everybody on the fucking
floor or I'"mgoing to blow your brains out.” M. Glson tried
to hi de behind the bar but Finch, who had a handgun, grabbed her
by the hair, dragged her to the cash register, and told her to
open it. After taking the money, Finch dragged Ms. G lson to
the men’s restroom and threw her inside.

16 Meanwhi | e, Phillips took noney fromthe customers and

herded theminto the wonen's restroom when he | earned there was



no cool er | arge enough to hold them As patron Bill G |son was

entering the wonen’s restroom Phillips shot him once in the
shoul der and once in the back. Glson fell into the restroom
where other patrons assisted him Finch and Phillips left the

bar, and the police arrived shortly thereafter.

17 Bill Glson survived, but one of the bullets coll apsed
his right lung. |In addition, he lost his spleen and part of his
liver and remained in a coma for three weeks.

C.

18 Around m dnight on April 28, 1998, Finch walked into
t he Fampbus Sani s | ocated at Cardi nal and Val encia in Tucson and
asked Margaret Danron, the bartender, how nuch a Killian's Red
beer cost. \When she answered, he told her he was going back to
his car to get sone change. When Finch returned, he sat down
and ordered a beer. A few mnutes later, Phillips walked
t hrough the front door with a sawed-off rifle and opened fire
directly into the backs of custoners seated at the bar.
Phillips shot Ricardo Herrera in both arns and Mari o Rodriguez

in one arm Finch, armed with a handgun, suddenly energed from

a restroomand told one patron, “Get down or I’'Ill fucking shoot
you.” Finch then saw two custoners, Preston Juan and Kevin
Hendri cks, fleeing out the back door. Finch followed them

out si de and shot Hendricks in the back twice. After returning



to the restaurant, Finch forced several patrons into the wal k-in
cooler and Phillips held Danron at gunpoint until she gave him
all the noney fromthe restaurant office.

19 Shortly after m dnight on April 28, 1998, Pinma County
Sheriff’'s Deputy Jeff Engl ander received a dispatch stating that
shots had been fired at the Fanobus Sam s on Cardinal and
Val encia. \When he arrived at the restaurant’s parking |ot, he

saw a gold Chrysler LeBaron speeding out of the Iot. Englander

pursued the LeBaron until it finally pulled over and stopped.
Engl ander ordered Finch and Phillips out of the car and took
them i nto custody. I nside the car Englander found noney, an

enpty gun holster on the driver’'s side where Finch had been
sitting, and a sawed-off rifle on the passenger side where
Phillips had been seat ed. Deputy Thomas Adduci, who searched
the LeBaron pursuant to a search warrant, found a .380 cali ber
handgun with a live round in the chanmber and three nore in the
magazi ne as well as .22 caliber ammunition.

110 Sone time after Deputy Englander took Finch and
Phillips into custody, dispatch infornmed him that a mall
security guard had found a body in the rear parking |ot of
Famous Samis. The parties stipulated it was the body of Kevin
Hendri cks. Hendricks died of two gunshot wounds. One bull et

entered the right side of Hendricks back, punctured his right



lung, and exited below his collarbone. The other entered the
upper part of the left side of his back and | odged in his left
| ung.

D.
111 Finch confessed to all three robberies. At trial
testifying before his jury only, he admtted participating in
the robberies, shooting Shelly Raab and shooting Kevin
Hendri cks. Finch stated that he shot Hendricks twice in the
back to prevent him from telling anyone that a robbery was
taki ng place. Finch's jury convicted him of several counts of
attenpted first degree nmurder, aggravated assault with a deadly
weapon, aggravated assault wth serious physical injury,
ki dnapi ng, arnmed robbery, and one count of first degree felony
mur der .
112 Foll owi ng a sentencing hearing, the trial court found
that the State had proved beyond a reasonable doubt the
exi stence of statutory aggravating factors under A.R S. sections
13-703. F. 5 (expectation of pecuniary gain) and 13-703.F. 2 (prior
conviction of a serious offense).! Furthernore, the trial court
found that Finch failed to prove any statutory mtigation, and

that the few proved nonstatutory mtigating factors did not

! Ariz. Rev. Stat. (AR S) section 13-703 has been
revised so that the F.5 and F.2 aggravators are now | ocated at
sections 13-703.G 5 and 13-703. G 2.
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warrant |eniency. The court concluded that either of the two
aggravating circunmstances was sufficient in itself to outweigh
the mtigating factors.

1.

A.
113 Finch asserts that because officers continued to
question himafter he made a cl ear and unanbi guous request for
counsel the trial court should have excluded his confession. W
will not reverse a trial court’s ruling on the adm ssibility of
a confession absent clear and manifest error. State .
Eastl ack, 180 Ariz. 243, 251, 883 P.2d 999, 1007 (1994).
114 When a suspect invokes his right to a |awer, all
guestioni ng nust cease. Edwards v. Arizona, 451 U S. 477, 482,
101 S. Ct. 1880, 1883 (1981). If the suspect reinitiates
contact with the police, however, he waives his right and
guestioni ng may conti nue. Oregon v. Bradshaw, 462 U.S. 1039
1043-44, 103 S. Ct. 2830, 2833-34 (1983). For exanple, in State
v. Smth, 193 Ariz. 452, 459, ¢ 31, 974 P.2d 431, 438 | 31
(1999), we held that although the defendant initially requested
counsel, he waived his right to counsel when he reinitiated
contact with the police by stating, “I don’t see why |I shoul dn’t
just tell you.”
115 The Pima County Sheriff’s Department conducted two
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vi deo-taped interviews with Finch after his arrest. Finch was
given Mranda warnings prior to the first interview, and the
foll ow ng exchange ensued:

Officer: Do you understand what |’ve told you?

Fi nch: Yes, | do.

O ficer: Okay . . . having been told these . . . wll
you talk to uh . . . to us about what
happened?

Fi nch: |’ m not gonna, not gonna play around. Uh
: | would like to have counsel (five
second pause). You can ask questions,
t hough.

O ficer: Okay. Un we’ll keep that in mnd. And so
you know . . . um . . . we appreciate you
answering questions. Um. . . and of course
you wi Il be afforded counsel . . . um. . .
as soon as . . . um. . . | don't know if
you' ve ever been arrested before?

Fi nch: Yes, | have.

Officer: So you knowthe . . . the routine there, and
you will be afforded . . . uh counsel. But
will you talk to us now?

Fi nch: "1l talk to you now.

Finch then proceeded to describe all three robberies and confess
to his role in them

116 Finch’s statenent, “You can ask questions, though,”
superseded his request for counsel. Finch’ s interviewer
clarified that Finch's statenment denonstrated an i ntent to speak
with detectives by asking, “But will you talk to us now?” Finch
clearly replied, “1I’Il talk to you now.’ Thus, Finch
reinitiated contact with police after his request for counsel.

117 Fol l owi ng a suppression hearing at which the trial



judge viewed Finch' s video-taped confession and heard testinony
from the two detectives who interviewed Finch, the judge
admtted Finch's confession. W find no error.
B.

118 Finch claims that the trial court’s reasonabl e doubt
instruction inproperly shifted the burden of proof to the
def endant . In its instruction, the trial court defined
reasonabl e doubt as “proof that |eaves you firmy convinced of
the defendant’s guilt.” The court al so expl ai ned:

| f, based on your consideration of the evidence, you

are firmy convinced that the defendant is guilty of

the crinmes charged, you nust find himor her guilty.

If, on the other hand, you think that there is a real

possibility that the defendant is not guilty, you must

give the defendant the benefit of the doubt and find

t he defendant not guilty.
The trial court gave the reasonable doubt instruction approved
in State v. Portillo, 182 Ariz. 592, 898 P.2d 970 (1995), and
upheld in State v. Van Adans, 194 Ariz. 408, 418 { 30, 984 P.2d
16, 26 T 30 (1999). The trial court did not err.

C.

119 Finch argues that he joined co-defendant Phillips’
request for a jury instruction on proximte cause and that the
trial court erred in refusing to give the instruction. Finch,

however, neither requested a proxinmate cause instruction nor

joined in Phillips’ request for one. |If a party fails to object



to an error or omssion in a jury instruction, we review only
for fundamental error. Rule 21.3(c), Arizona Rules of Crim nal
Procedure (Ariz. R Crim P.); State v. Valenzuela, 194 Ariz.
404, 405 7 2, 984 P.2d 12, 13 § 2 (1999).
120 A trial court does not commt fundanmental error by
failing to sua sponte give a proximte cause instruction in a
fel ony nurder case when causation is not at issue in the trial.
State v. Smth, 160 Ariz. 507, 510, 774 P.2d 811, 814 (1989).
Finch argues that because the police did not find Hendricks in
time to save his life, the time it took police to locate
Hendricks constituted a superseding event that proxinmately
caused Hendricks’ death. Finch confessed, however, that he shot
Hendricks in the back twice from a distance of eight to twelve
feet. Hendricks died as a result of those two gunshot wounds.
Al t hough Hendricks nmay have survived had he received pronpt
medi cal attention, he would not have died had Fi nch not shot him
in the back. Thus, causation was not at issue, and the tria
court did not commt fundanental error by not sua sponte
providing a proxinmate cause instruction to the jury.

D.
121 Fi nch argues the court erred by instructing the jury
that intoxication, by alcohol or drugs, is no defense to any

crimnal act, and cannot be considered with respect to any

10



crimnal state of mnd. We have previously rejected this
argunment because A.R S. section 13-503 “expressly states that
voluntary, tenporary intoxication is not a defense to any crine
or cul pable nmental state.” State v. Sharp, 193 Ariz. 414, 423
9 30, 973 P.2d 1171, 1180 § 30 (1999) (enphasis added).
E.

122 Fi nch contends that the trial court inproperly excl uded
or the State struck seven jurors on the basis of their religious
views. Three of the seven jurors listed by Finch bel onged to
Phillips” jury. The trial court excluded or the State struck
three of the four jurors in Phillips’ panel for non-religious
reasons. Specifically, the court excused M. H due to severe
financial hardship and excused M. F because she did not
understand English well enough to serve on a jury. The State
struck Ms. L because she had difficulty understandi ng English
and did not want to serve on the jury. Thus, Finch' s argunment
islimted to Ms. R, whomthe State struck

123 Jurors may be struck for nondiscrimnatory reasons.
Bat son v. Kentucky, 476 U.S. 79, 106 S. Ct. 1712 (1986). I n
response to the trial court’s question as to whether potenti al
jurors’ views on the death penalty would affect their ability to
serve, Ms. R stated she did not believe in the death penalty and

her views on the death penalty would make it difficult for her

11



to decide a case if the death penalty m ght be inposed. M. R,
however, never stated that her views were religiously notivated.
After further questioning by the trial court, she stated that
she woul d be able to serve on the jury. Because Finch did not
provi de any evidence to support his contention that the State
struck Ms. R for religious reasons, the trial court did not err
in allowing the State to use a perenptory chall enge.

124 Finch al so argues that the court or State renoved M.
H Ms. F, Ms. L, and Ms. R for religious reasons because they
stated their religious views in questionnaires. Although the
record confirns that these jurors described their religious
viewpoints in jury questionnaires, Finch has not shown these
statenents led to their renoval. Even if the court or State
renoved jurors because their religious convictions affected
their ability to serve, it is not inproper to “question and
excuse venire menbers who woul d not be inpartial for any reason,

religious or otherwse.” State v. Fisher, 141 Ariz. 227, 249,

686 P.2d 750, 772 (1984). Thus, we find no error.

F.
125 Finch argues that the State did not prove his felony

mur der conviction beyond a reasonabl e doubt because the trial

court’s special verdict stated that Finch engaged in an act of

12



gratuitous nurder, and Arizona' s felony murder statute does not
i nclude gratuitous nurder.

126 I n descri bi ng Hendri cks’ death as an act of gratuitous
murder, the trial court observed that Finch did not need to
shoot Hendricks to conplete the robbery. The court also found

that Finch shot Hendricks to avoid apprehension in order to

spend his ill-gotten gains.
127 Fel ony nmurder requires that the def endant conm t nurder
“in furtherance of” the wunderlying felony. AR S § 13-

1105.A. 2. At trial, Finch testified that he shot Hendricks to
prevent himfromtelling anyone that a robbery was taking pl ace.
Finch’s adm ssion allowed a jury to conclude that Finch shot and
killed Hendricks in order to successfully conplete the robbery.
Thus, sufficient evidence justified the jury verdict convicting
Finch of felony nurder.

Il

A.
128 Finch contends the trial court erred when it referred
to an undi scl osed Arny Field Manual in its special verdict. The
trial court did not, however, rely on the manual in deciding to
i npose the death sentence. Rat her, the court nerely prefaced
its findings with excerpts fromthe manual. Additionally, the

court did not use the manual to naeke its findings with respect

13



to aggravation and mtigation. W find no error.

B.
129 Finch challenges the court’s findings related to
aggravating factors. First, Finch clainms the trial court erred
in finding that he commtted Hendricks nurder for pecuniary
gain. W disagree.
130 VWhen a defendant commts nurder “as consideration for
the receipt, or in expectation of the receipt, of anything of
pecuni ary value,” the court shall consider this an aggravating
ci rcumst ance. AR S 8§ 13-703.F.5 (2000). The State mnust
establish F.5 by proving beyond a reasonable doubt that
financial gain “was a notive, cause, or inpetus for the nurder
and not nerely the result of the nurder.” State v. Sansing, 200
Ariz. 347, 353 12, 26 P.3d 1118, 1124 | 12 (2001) (citations
omtted). Although “[t]he existence of an econom c notive at
some point during the events surrounding a nmurder i s not enough
to establish pecuniary gain,” we have held that “a nurder
commtted to facilitate escape and/ or hi nder detection by police
furthers the pecuniary interest of the crimnal.” 1d. at 354 |
14, 355 § 21, 26 P.3d at 1125 T 14, 1126 T 21 (citations
onmi tted).
131 In this case, Finch himself testified that he shot

Hendricks to prevent himfromtelling anyone that a robbery was

14



t aki ng pl ace. Thus, Finch murdered Hendricks so that he and
Phillips could conplete the robbery w thout being detected.
Because the notive behind Hendricks' nurder facilitated Finch
and Phillips’ escape as well as “the taking of or the ability to

keep itens of pecuniary value,” the trial court properly found

t he pecuniary gain factor. 1d. at 354 f 15, 26 P.3d at 1125 ¢
15.
132 Finch also contests the trial court’s application of

the F.2 aggravating factor by arguing that conviction for a
previ ous serious offense that is “sinultaneous” with the nurder
conviction should be afforded |ess weight than a “historical”
convi cti on. Here, the trial court based its F.2 finding on
Finch's convictions, entered prior to sentencing, for armed
robbery, kidnaping, and aggravated assault fromthe first and
second robberi es.

133 VWhen a “def endant was previ ously convicted of a serious
of fense, whether preparatory or conpleted,” the trial court
shall consider this an aggravating circunstance. A R S. 8§ 13-
703. F. 2. (2000). Convi ctions entered sinultaneously with the
mur der conviction but prior to sentencing satisfy F.2. State v.
Jones, 197 Ariz. 290, 311 | 64, 4 P.3d 345, 366 § 64 (2000).
Because Finch’s convictions stemm ng fromthe first and second

robberies were entered prior to sentencing, they qualify as

15



previ ous serious offenses under F.2. Thus, the trial court did

not err.

C.
134 Finch asserts that the trial court either failed to

consider or failed to give adequate weight to a nunber of
mtigating factors. W disagree.
1

135 Fi nch argues the trial court erredinrejecting his use

of crack cocaine during the robberies as a mtigating factor
because cocaine significantly inpaired his ability to appreciate
t he wrongful ness of his actions or to conformhis conduct to the
requi renents of the | aw

136 A statutory mtigating factor exists when “[t]he
def endant’ s capacity to appreciate the wongfulness of his
conduct or to conformhis conduct to the requirenents of the | aw
was significantly inpaired, but not so inpaired as to constitute
a defense to prosecution.” A R S. 8§ 13-703.G 1 (2000).2 Finch
did not prove that cocaine inpaired him or even that he used
cocai ne when he conmmtted the robberies and Hendricks’ mnurder.

In fact, testinmony froman old famly friend and Finch’s not her

2 A.R S. section 13-703.G. 1 is now found at section 13-
703. H. 1.
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provided the only evidence of Finch's drug use. The famly
friend nmerely stated that Finch, along with his father and
br ot her, had used drugs three or four years earlier. Ms. Finch
testified that Finch, his brother and his father had recently
used crack cocaine. In contrast, Finch's video-taped
confession, taken two hours after his arrest, shows that Finch
clearly and coherently answered questions regarding all three
robberies. The trial court did not err in finding that Finch
failed to prove the G 1. mtigator by a preponderance of the
evi dence.

2.
137 Finch proffered his fam |y’ s support as a non-statutory
mtigating factor. The trial court did not err in finding that
al t hough Finch proved his famly loves and supports him this
m tigator did not warrant | eniency. See State v. Rienhardt, 190
Ariz. 579, 592, 951 P.2d 454, 467 (1997) (the fact the
defendant’s fam |y appeared to care about his future and that he
had a young son did not overcone the aggravators).

3.
138 Finch contests the trial court’s refusal to find that
the effects of Finch's execution on his children is a non-
statutory mtigator.

139 In State v. Greene, 192 Ariz. 431, 443 9 58, 967 P.2d
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106, 118 ¢ 58 (1998), the defendant’s ex-wife s testinony
expressed concern about the effect the defendant’s execution
woul d have on their children. We concluded the trial court
shoul d have given “sone mtigating weight to the effect Greene’s
execution would have on the enotional well-being of his
children.” 1d. Here, Finch’s ex-wife did not testify as to the
effects of Finch's execution on his two children. Furthernore,
al t hough Finch’s nother offered testinony that Finch’s children
visit himin prison, Finch’s children did not live with him
prior to the robberies and testi mony suggested that Finch
mai ntained only mniml contact with his children before his
arrest. Thus, we concur with the sentencing judge s findings.
See State v. West, 176 Ariz. 432, 451, 862 P.2d 192, 211 (1993)
(refusing to find mtigation where defendant maintained only
m nimal contact with his child).
4.

140 The trial court found that Finch's renorse, although
proven, did not call for |leniency. Finch argues that the tri al
court should have given nore weight to his renorse. W uphold
the trial court’s finding because Finch's renorse did not stop
himfromcomitting the second and third robberies and does not
count er bal ance his willingness to hurt or kill innocent people

for financial gain. See State v. Spreitz, 190 Ariz. 129, 150,
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945 P.2d 1260, 1281 (1997).

141 We have previously rejected personal growh and
pretrial and presentence good behavi or during incarceration as
a mtigating circunstance because “a defendant [is] expected to
behave hinself in [jail] while awaiting [sentencing].” |Id.
6.
142 Finch claims that he was under enptional duress when
he comm tted the robberi es because he needed noney to buy drugs.
Duress is “any illegal inprisonnment, . . . threats of bodily or
ot her harm or other nmeans anmobunting to or tending to coerce the
wi || of another, and actually inducing himto do an act contrary
to his free will.” State v. Wallace, 151 Ariz. 362, 369, 728
P.2d 232, 239 (1986). Finch did not provide any evidence
suggesti ng he was under duress when he commtted the robberies
and killed Kevin Hendricks. W affirmthe trial court’s finding
t hat duress did not constitute a mtigating factor in Finch's
case.
7.

143 The trial court found that Finch's difficult chil dhood
did not call for l|eniency because while Finch's father was a
functioni ng substance abuser, Finch’s conduct went far beyond

that provided by his father’s exanple. We have held that
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“fam |y background may be a substantial mtigating circunstance
when it is shown to have sone connection with the defendant’s
of fense-rel ated conduct.” G eene, 192 Ariz. at 442 { 51, 967
P.2d at 117 9 51. Because Finch did not establish a nexus
between his father’s substance abuse and his actions, the trial

court did not err.

8.
144 The trial court found that Finch did not prove any
i mpai rment due to drugs and alcohol. As stated above, Finch's

vi deo-t aped confession reveal s no sign that he was i npai red when

he comm tted the robbery and killed Kevin Hendricks. W find no

error.
9.

145 Fi nch asserts that his fel ony murder conviction evi nces

that he lacked the intent to kill Kevin Hendricks. Although a

felony nmurder conviction can be a mtigating factor, any
mtigation will be offset by a defendant’s “major participation
in the planning and execution of the crime.” State v. D ckens,
187 Ariz. 1, 25, 926 P.2d 468, 492 (1996). Finch substantially
participated in the planning and execution of the three
robberies and the murder of Kevin Hendricks. Thus, Finch's
felony murder conviction does not provide mtigation in this

case.
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V.
146 The trial court correctly found the F.5 and F.2
aggravating factors. The proven mtigation involves the support
Finch receives fromhis famly, Finch' s renorse, rehabilitative
potential, good behavior, and cooperation with authorities.
| ndependently considering those factors, we conclude that the
m tigation, individually and collectively, does not outweigh the
aggravati on.

V.
147 We have previously considered and rejected the
follow ng challenges Finch nmakes to the constitutionality of
Arizona' s death sentencing schene:
148 Finch clainms his sentence is unconstitutional because
t he pecuni ary gain aggravating factor does not narrow the cl ass
of persons eligible for the death penalty. W disagree. State
v. Greenway, 170 Ariz. 155, 164, 823 P.2d 22, 31 (1991).
149 Fi nch argues that Arizona’s capital sentencing schene
is unconstitutional in |light of Jones v. United States, 526 U. S.
227, 119 S. Ct. 1215 (1999), and Apprendi v. New Jersey, 530
U.S. 466, 120 S. Ct. 2348 (2000), because judges, not juries,
sentence defendants in capital cases in Arizona. Because

neither Jones nor Apprendi expressly overrules Walton wv.
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Arizona, 497 U.S. 639, 110 S. Ct. 3047 (1990), which upheld
Ari zona' s capital sentencing scheme, this court remains bound by
Wal t on. State v. Ring, 200 Ariz. 267, 279-80 Y 44, 25 P.3d
1139, 1151-52 | 44 (2001), cert. granted, 122 S. Ct. 865, 151 L.
Ed. 2d 738 (Jan. 11, 2002).

VI .
150 We reject the following argunents, raised by the
def endant to preserve for appeal:

The prosecutor’s discretion to seek the death penalty is
unconstitutional and violates the Eighth and the Fourteenth
Amendnents of the United States Constitution and Article 11,
Sections 1, 4 and 15 of the Arizona Constitution. See State v.
Rossi, 146 Ariz. 359, 366, 706 P.2d 371, 378 (1985).

151 The Arizona death penalty statute is applied in a
manner that discrimnates against poor, young, and nmale
defendants in violation of the Thirteenth Amendnment of the
Constitution and Article Il, Sections 1, 4, and 13 of the
Arizona Constitution. See State v. Stokley, 182 Ariz. 505, 516,
898 P.2d 454, 465 (1995).

152 Arizona' s death penalty statute is cruel and unusual
puni shnment and vi ol ates the Ei ghth and Fourteenth Amendnments of
the Constitution and Article |1, Section 15 of the Arizona
Constitution. See State v. Gul brandson, 184 Ariz. 46, 72-73,
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906 P.2d 579, 605-06 (1995).

153 Arizona' s death penalty statute is i nposed arbitrarily
and irrationally in violation of the Eighth Amendment of the
Constitution and Article Il, Sections 1 and 15 of the Arizona
Constitution. See State v. Roscoe, 184 Ariz. 484, 501, 910 P.2d
635, 652 (1996).

154 Arizona's death penalty statute does not provide
gui dance to the sentencing court because no objective standards
exi st. The statute which assists in weighing the aggravating
and the mtigating circunstances violates the Ei ghth and
Fourteenth Anmendnents of the Constitution and Article 11,
Section 15 of the Arizona Constitution. See id.; State v.
Bolton, 182 Ariz. 290, 310, 896 P.2d 830, 850 (1995).

155 The failure of the Arizona courts to conduct a
proportionality review deni ed def endant due process of |aw. See
State v. Salazar, 173 Ariz. 399, 416-17, 844 P.2d 566, 583-84
(1992).

156 The jury selection process in Arizona allows for a
conviction-prone jury in violation of the right to a fair and
inpartial jury under the Sixth and Fourteenth Amendnents of the
Constitution and Article 11, Sections 4, 23, and 24 of the

Arizona Constitution. See Jones, 197 Ariz. at 302 § 24, 4 P.3d
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at 357 § 24.

157 The death penalty in Arizona is unconstitutional
because a defendant cannot death-qualify the sentencer. This
violates a defendant’s rights under the Ei ghth and Fourteenth
Amendments of the Constitution and Article Il, Section 15 of the
Arizona Constitution. See State v. Rossi, 154 Ariz. 245, 247-
48, 741 P.2d 1223, 1225-26 (1987).

158 Denyi ng defendant the right to a jury trial in the
sentenci ng phase violated his Eighth and Fourteenth Amendment
ri ghts under the Constitution and Article Il, Sections 13 and 15
of the Arizona Constitution. See generally Walton, 497 U. S. 639,
110 S. C. 3047 (1990); State v. Hoskins, 199 Ariz. 127, 146 1

84, 14 P.3d 997, 1016 § 84.

Vi,
159 For the foregoing reasons, we affirmthe defendant’s

convi cti ons and sent ences.

Rut h V. McG egor, Vice Chief Justice
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CONCURRI NG

Charles E. Jones, Chief Justice

Stanley G Fel dman, Justice

Thomas A. Zl aket, Justice (Retired)

Edward C. Voss, Judge*

*Pursuant to Ariz. Const. Article VI, Section 3, the Honorable
Edward C. Voss, Chief Judge of the Court of Appeals, Division
One, was designated to sit on this case.
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